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STANDARD TRADING TERMS AND CONDITIONS OF  

BARLOWORLD EQUIPMENT MALAWI LIMITED 

and its successors and assigns ("Barloworld") 

(Registration number: 3802) 

A GENERAL TERMS 

1. THE CONTRACT 

1.1 Unless the parties agree otherwise, these standard trading terms apply to any contract ("Contract") 

between Barloworld and any of its customers ("Customer/s").  This includes Contracts for the sale of 

new or used goods (including parts) (collectively the "Goods"), leases of Goods and Contracts for 

maintenance and/or repair services (collectively the "Services"). 

1.2 Part A of these terms applies to all Contracts.  In addition, if a Contract is for: 

(a) the sale of Goods, Part B also applies; 

(b) the letting of any Goods, Part C also applies; and 

(c) the performance of Services, Part D also applies. 

1.3 A Contract is considered to be concluded when Barloworld: 

(a) notifies the Customer in writing that it accepts the Customer's order for the sale or lease of any 

Goods or for the Services;  or 

(b) accepts payment of all or part of any amount which is or will become payable in terms of any 

Contract (including any advance payment or deposit); or 

(c) when the Goods are delivered to, or collected by, the Customer or when Barloworld begins 

carrying out the Services. 

1.4 The Contract consists of these Standard Trading Terms and Conditions ("T & C’s"), together with the 

Customer’s acceptance of any quotation (or purchase order issued for such quotation) through the issue 

by the Customer of a purchase order to Barloworld (“Acceptance”).  If these T & C’s and the 

Acceptance conflict, the T & C’s prevail.  If the Customer has a trading account with Barloworld ("the 

Trading Account"), then the application for the Trading Account and the trading account terms and 

conditions relating to the Trading Account (as at the date when the Customer applies for a Trading 

Account) will  also form part of the Contract. 

1.5 The Customer's standard trading terms and conditions do not apply to any Contract and are hereby 

expressly excluded from the application in respect of the subject matter herein, only these T&C’s will 

apply, even where customers attach and/or refer to their standard trading terms and conditions to/in any 

document sent to Barloworld during the existence of a Contract. 

1.6 Any specifications, illustrations, drawings, price lists, dimensions, performance figures and/or other 

technical data furnished by Barloworld in respect of any Contract (collectively the "Data"), and whether 

or not in writing , is furnished only on the basis that it is not part of the Contract.  The Customer must not 

rely on any of the Data for any purpose, unless and to the extent that it is expressly warranted or 

guaranteed in writing by Barloworld and is expressly stated by Barloworld, in writing, to form part of the 

Contract. 

1.7 Each Contract is the whole agreement between Barloworld and the Customer, and contains all the 

express provisions agreed by the parties, about its subject matter. 

1.8 If a party does not enforce its rights in terms of a Contract that relaxation is not a waiver of those rights 

and that party may later enforce its rights as if it had never relaxed them. 
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1.9 No variation of a Contract, including this clause, will be valid or effective unless recorded in writing and 

signed by the Customer and a director or general manager of Barloworld or any person to whom the 

director or general-manager has delegated his authority. 

2. PERMITS, CONSENTS AND APPROVALS 

If any regulatory permit, consent or approval (collectively "Regulatory Approval") is required under 

any Malawian applicable law (“Applicable Laws”), then this Contract is of no force or effect until the 

Customer obtains that Regulatory Approval and provides Barloworld with written proof, satisfactory to 

Barloworld, that the Regulatory Approval has been obtained. 

3. EXCLUSION AND LIMITATION OF LIABILITY*  

*Please read this clause carefully and if you do not understand, please ask for further 

information/explanation until you are comfortable that you do understand the clause. 

3.1 Barloworld is not liable to the Customer for any claim, losses, damages, costs (including costs on the 

attorney and own client scale and on a full indemnity basis) and/or any other liability (collectively the 

“Claim”) suffered or incurred by the Customer and caused by, or arising from, Barloworld following the 

Customer’s instructions (including the Customer’s drawings and specifications) given in connection with 

any Contract (the “Instructions”).  The Customer is liable for all consequences of any manifest and 

material error, omission, discrepancy or defect in the Instructions. 

3.2 To the extent permissible by the Applicable Laws,  and provided that Barloworld did not act with gross 

negligence or wilful misconduct, Barloworld and its directors, officers, employees, contractors and/or 

agents (“the Indemnified Parties”), will have no liability howsoever arising: 

(a) for loss of actual or anticipated profit or revenue, loss of use or productivity, loss of production or 

business interruption, loss of goodwill, loss of any contract, loss of opportunity, any demurrage or 

other costs related to the delay of vessels;  

(b) for any kind of incidental, special, indirect or consequential loss or damage; and 

(c) from or in connection with any short delivery or breakdown of the Goods, or failure of the Goods 

or the Services to comply with the Contract, unless within 7 (seven) days after delivery of the 

Goods (whether they are sold or leased) or the completion of the Services, the Customer notifies 

Barloworld thereof, in writing, providing details of its complaint. 

which may be suffered by the Customer under and in connection with any cause of action, including but not 

limited to contract, delict, statutory duty or otherwise.  

3.3 Notwithstanding anything to the contrary contained in these T&C’s, and to the extent permissible by the 

Applicable Laws, the total liability of Barloworld to the Customer under and in connection with these 

T&C’s and/or any works carried out in terms of these T&C’s or otherwise howsoever arising, including 

but not limited to any liability arising out of contract, delict, statutory duty or otherwise and whether 

arising by way of penalties, liquidated damages, delay damages, performance liquidated damages, 

indemnity or otherwise shall  not exceed  the lesser of Malawian Kwacha (“MWK”) 72 (seventy two) 

million; 

Or, to the extent applicable:  

(a) in the case of the sale of any Goods, the cost of replacement of those Goods, provided the Goods 

are returned to Barloworld in the same condition in which they were delivered to the Customer;  

(b) in the case of the performance of Services, 6 (six) times the monthly fee payable by the Customer 

for the Service/s which gave rise to the claim; and 

(c) in the case of a lease of Goods, 6 (six) times the monthly rental payable by the Customer, at the 

time that the claim arose, for the Goods in respect of which the claim arose, 

(in each case “the Limitation of Liability”)  

3.4 Barloworld is not liable for any failure or delay in performing any of its obligations under the Contract 

which is caused by any event or circumstances which:  

(a) is beyond its reasonable control; or  

(b) Barloworld could not reasonably have provided against before entering into the contract; or  
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(c) having arisen, could not reasonably have been avoided or overcome by Barloworld.  

3.5 The events or circumstances described in clause 3.4 above, include any strike, lock-out, shortage of 

labour or materials, delays in transport, accidents of any kind, any default or delay by any sub-contractor 

or supplier of Barloworld, riot , civil commotion, disorder, labour dispute, war, invasion, hostilities, civil 

war and acts of terrorism, political or civil disturbances, the elements, inclement weather, natural 

catastrophes such as earthquakes, hurricanes, floods or droughts, or any act of any state or government or 

any other authority.  

3.6 Except for any written warranty or guarantee which is signed by both parties and which Barloworld 

expressly agrees in writing is part of the Contract, and to the extent permissible by the Applicable Laws, 

the Customer expressly agrees that: 

(a) the Goods are sold or let as is without any warranty and/or guarantee, including any implied 

warranty;   

(b) the Services are provided without any warranty and/or guarantee, including any tacit or implied 

warranty;  

(c) Barloworld does not make any representation in respect of the Goods or the Services, and/or the 

fitness of the Goods and/or any part thereof for any particular purpose, other than as provided for 

in any operators and maintenance manual provided with the Goods and/or Services; and 

(d) Barloworld is not liable for any latent or patent defect in the Goods.  

3.7 The Customer acknowledges that it has read the instructions and warnings provided to it by Barloworld 

as they appear in the operators and maintenance manual in respect of the hazards arising from, or 

associated with, the Goods and/or the use and/or their use and/or the Services and the Customer agrees 

that those instructions and warnings are adequate, clearly expressed in plain language and easy to 

understand.  

3.8 The Customer shall ensure that the Goods are only operated by suitably qualified and/or trained 

personnel, and hereby indemnifies Barloworld in the event that any loss of any kind occurs as a result of 

the operator not being properly trained in the operation of the Goods. 

3.9 In the event that the Customer installs or fits any parts, devices, accessories or consumables of 

manufactures other than Caterpillar (“Non-OEM Parts”) or requests that Non – OEM Parts be installed 

in or onto the Goods, then Barloworld shall: 

(a) not be liable in any way whatsoever in respect of any defect in such Non – OEM Parts or any 

defective workmanship in relation to their installation; 

(b) not be responsible for the maintenance of such Non – OEM Parts; 

(c) cede any warranties applicable to such Non – OEM Parts to the Customer when the Goods are 

delivered to the Customer (where the Non – OEM Parts are installed prior to delivery of the 

Goods to the Customer). 

3.10 Barloworld does not make any representations or recommendations in relation to any Non – OEM Parts 

or their installation and shall not be liable for any defect in such Non – OEM Parts. 

3.11 The Customer acknowledges and accepts that the Indemnified Parties shall not be liable under any 

circumstances for any loss, injury or damage (including those set out in clause 3.2) which the Customer 

or any third party may suffer or sustain as a result of the installation, maintenance, operation and/or 

inadequate instructions and warnings in relation to any Non – OEM Parts installed in or onto the Goods. 

The Customer hereby indemnifies the Indemnified Parties against any claim of whatsoever nature which 

may be made against any of them (including costs incurred in defending or contesting any such claim) 

arising out of or connected in any way with the manufacture, installation, maintenance and/or operation 

of Non – OEM Parts installed in or onto the Goods and/or inadequate instructions and warnings in 

relation to them. 

3.12 The parties agree that that the limitations and exclusions of liability set out in this clause 3 are fair and 

reasonable and that any liquidated damages agreed upon represent a fair, reasonable and genuine pre-

estimate of any and all damages and/or losses likely to be suffered. 
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3.13 Without in any way detracting from the importance of the other provisions of the Contract, the Customer 

acknowledges that the provisions of this clause 3 have been brought to its attention, it has read and 

understood those provisions and agrees to be bound by them.   

4. INTELLECTUAL PROPERTY 

The Customer does not, by virtue of a Contract, acquire any intellectual property which Barloworld owns 

or creates in the course of that Contract. 

5. DELIVERY OF GOODS 

The Customer acknowledges that its authorised representative will be present at the handover/delivery of 

the Goods. To the extent that the authorised representative is not present at the handover/delivery, the 

Customer acknowledges that such information regarding the Goods will be given to the person 

collecting/receiving the Goods on its behalf, and that it is the Customer’s obligation to ensure that such 

information is effectively communicated to all persons as it deems fit. 

6. GENERAL PAYMENT 

6.1 The Customer must pay any amount payable by it in terms of a Contract: 

(a) in the currency set out in the Acceptance; 

(b) free of bank and other charges and without any deduction or set-off or withholding;  and 

(c) by way of electronic funds transfer into the bank account specified by Barloworld in the 

Acceptance. 

6.2  Notwithstanding Barloworld giving its approval for a particular method of payment, all risk in and to a 

particular means of payment shall remain with the Customer.  A payment by a Customer is only deemed 

to have been made, once the full amount of that payment is available to Barloworld as freely available 

funds in its nominated bank account. 

7. TAX 

7.1 All amounts payable to Barloworld in terms of a Contract exclude VAT (Value Added Tax) and any 

other tax, levy, duty, excise or charge (collectively "Tax") charged in terms of the Applicable Laws.  The 

Customer must pay any applicable Tax simultaneously with any payment to Barloworld in respect of 

which that Tax applies. 

7.2 If any Tax is imposed by any Applicable Laws after a Contract is concluded and the effect of that Tax is 

to reduce the net amount payable to Barloworld, the amounts payable to Barloworld in terms of a 

Contract are automatically adjusted to the extent necessary to enable Barloworld to receive the same 

amount which it would have received had the Tax not been imposed.  

7.3 The Customer shall make all payments to be made by it without any withholding tax deduction, unless a 

withholding tax deduction is required by law.  

7.4 The Customer shall promptly upon becoming aware that it must make a withholding tax deduction (or 

that there is any change in the rate or the basis of a withholding tax deduction) notify Barloworld 

accordingly.  If a withholding tax deduction is required by law to be made by the Customer from any 

payment to Barloworld, it shall, subject to clause 7.2, make that withholding tax deduction and any 

payment required in connection with that withholding tax deduction within the time allowed and in the 

minimum amount required by law.  Within (14) (fourteen) days of making either a withholding tax 

deduction or any payment required in connection with that tax deduction, the Customer shall deliver to 

Barloworld an original withholding tax certificate and a certified copy of the receipt issued by the 

relevant tax authority evidencing that the relevant withholding tax deduction has been made or that any 

appropriate payment has been paid to the relevant tax authority. 
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8. NO DISCOUNTS 

8.1 No amount payable by the Customer in terms of a Contract is subject to any discounts, other than those 

set out in the Acceptance and agreed in writing. 

8.2 Any agreed discount: 

(a) only applies to and is calculated on the price of the Goods (excluding Tax) or the charge for 

labour applied in respect of the Services and does not apply to any other charges included in 

Barloworld's invoice;  and 

(b) does not apply if Barloworld receives late payment of any part of the amount payable. 

9. NEGOTIABLE INSTRUMENTS 

 Any promissory note, bill of exchange or other negotiable instrument or otherwise as permitted in terms 

of Applicable Laws,  which the Customer delivers to Barloworld for the full amount payable will not be a 

variation of the debt for which it is given. 

10. JOINT AND SEVERAL LIABILITY 

 If the Contract is concluded between Barloworld and 2 (two) or more Customers, such Customers shall 

be jointly and severally liable for the full amount payable in terms of that Contract. 

11. TRANSFER OF RIGHTS AND OBLIGATIONS 

11.1 The Customer may not cede/transfer its rights, delegate/transfer its obligations, assign/transfer both rights 

and obligations or subcontract all or any of its rights and/or obligations in terms of a Contract, without 

Barloworld's prior written consent on each occasion. 

11.2 The Customer hereby agrees that Barloworld may cede/transfer its rights, delegate/transfer its 

obligations, assign/transfer both rights and obligations or subcontract all or any of its rights and/or 

obligations in terms of a Contract, or appoint an agent to perform any of the Services, without the 

Customer's additional consent and without giving notice to the Customer. 

12. WITHOUT PREJUDICE 

 If the Customer breaches the Contract, Barloworld may, in its sole and reasonable discretion, select its 

preferred remedy, including a claim for damages in place of any penalty or liquidated damages which are 

provided for in the context of a specific breach in the Contract.  On each occasion, Barloworld may 

choose its remedy without negatively affecting any of its other rights in terms of a Contract or at law. 

13. PROTECTION OF RIGHTS 

 If the Customer fails to perform any of its obligations under a Contract, Barloworld may perform that 

obligation (but is not obliged to do so) and recover the cost of doing so from the Customer, who must pay 

that amount to Barloworld on demand. 

14. OVERDUE PAYMENTS 

 If the Customer fails to pay any amount which is due, owing and payable to Barloworld (whether owing 

under the Contract or otherwise) by the due date for payment then, until that amount is paid in full, 

together with any applicable interest: 

14.1 all amounts owing to Barloworld by the Customer, from any cause, will become immediately due, owing 

and payable if Barloworld notifies the Customer to that effect in writing;  and 

14.2 Barloworld may charge interest on any amount which is not paid timeously at 4% (four percent) above 

the annual overdraft rate published, from time to time, by Standard Bank, Malawi, calculated daily with 

effect from the date that amount falls due until the date on which it is paid in full both days included, and 

compounded monthly in arrears; and 
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14.3 Barloworld may withhold delivery of any Goods sold and not yet delivered to the Customer and the 

Customer will be liable for any storage and other holding costs incurred by Barloworld in this regard; 

and/or 

14.4 Barloworld may refuse to make Goods which the Customer wishes to lease available to the Customer and 

the Customer will be liable for any storage and other holding costs incurred by Barloworld in this regard;  

and/or 

14.5 withhold or immediately suspend the performance of any Services ordered by the Customer; and 

14.6 suspend the performance of any of its obligations to the Customer in terms of the Contract and any other 

contract with the Customer; and/or 

14.7 immediately terminate the Trading Account and/or any other trading facilities granted to the Customer, 

whether under the Contract or not. 

15. CANCELLATION 

  

15.1 Barloworld may cancel the Contract with immediate effect by giving written notice to the Customer if 

the Customer: 

(a) materially breaches the Contract and fails to remedy that breach within 5 (five) days of the date 

of a written notice from Barloworld to do so; or 

(b) being an individual, dies, is provisionally or finally sequestrated or surrenders his estate, or is 

declared bankrupt;  or 

(c) being a partnership, is dissolved;  or 

(d) being a company, is wound-up, liquidated, deregistered or placed under judicial or extrajudicial 

reorganisation, or passes a resolution providing for any such event, or compromises or attempts 

to compromise with, or defers or attempts to defer payment of, debts owing by it to its creditors 

generally, or alienates or encumbers the whole or a major portion of its assets. 

15.2 Where the Customer qualifies as a Consumer under the Applicable Consumer Protection Law then the 

Customer may cancel the Contract within 7 (seven) Business Days by giving written notice to 

Barloworld and where the Customer has received delivery of the Goods, by returning the Goods to 

Barloworld in the same condition in which they were delivered to the Customer.  Where the Customer 

has already paid for the Goods then, provided the Goods were returned to Barloworld in the same 

condition in which they were delivered to the Customer, Barloworld shall refund the price of the Goods.  

16. COSTS ARISING FROM A BREACH 

 The Customer is liable for all reasonable and necessary legal costs incurred by Barloworld because of a 

material breach of the Contract by the Customer, on the attorney and own client scale and on a full 

indemnity basis, including any tracing fees and collection commission. 

17. JURISDICTION 

 The Customer hereby consents and submits to the jurisdiction of any Malawian Courts, having 

jurisdiction on the matter, determined by Barloworld in respect of any process arising out of, or in 

connection with, a Contract.  

18. NOTICES AND ADDRESSES FOR SERVICE 

18.1 Unless otherwise specified, any notice in terms of a Contract must be: 

(a) in writing to be effective; and 

(b) sent by hand or telefax to the Customer at its physical address or telefax number set out in the 

Customer's order; or 

(c) Sent by hand to Barloworld at Ali Hassan Mwinyi Road, Plot No. 290/1, Blantyre, Malawi, 

marked for the attention of: Financial Director. 

18.2 Any notice or communication shall: 
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(a) if delivered by hand on a business day, be deemed to have been received on the date of delivery 

and if delivered on any other day, be deemed to have been received on the next business day 

thereafter, provided it was delivered to the responsible person during ordinary business hours;  

and 

(b) if delivered by telefax, be deemed to have been received on the 1
st
 (first) business day following 

the date of transmission. 

18.3 Either party may change its physical address or telefax number, provided that such changes will only take 

effect upon receipt, or deemed receipt, of notice given to the other party of the new address and/or telefax 

number. 

18.4 Any written notice or communication which has actually been received by a party is sufficient notice 

even if it has not been sent in the manner, or to the address, provided for in this clause 18. 

19. INDEMNITY 

19.1 The Customer will protect, defend, indemnify and hold Barloworld harmless from and against any and all 

costs, expenses, liabilities and/or losses, claims, suits and/or proceedings of any kind resulting from or 

arising out of any liabilities, or penalties which may be imposed by governmental authority or any third 

party by reason of any alleged violation of the Applicable Law, including health, safety and 

environmental requirements, labour and social security laws and regulations by the Customer. 

19.2 To the extent permissible by the Applicable Laws, the Customer hereby indemnifies and hold harmless 

Barloworld and Barloworld's directors, officers, employees, contractors and/or agents against any claims, 

damages, losses, penalties or criminal liability, cost and expenses howsoever arising or incurred from the 

breach by the Customer of any sanctions laws, economic or trade restrictions or export controls 

regulations  (collectively “Sanctions”) whatsoever applied and/or imposed by the European Union 

and/or the United Kingdom and/or the United States of America or any international governmental 

organization or relevant authority, as may be amended from time to time, to the extent that such 

Sanctions are in force at the time this Contract was entered into or come into force during Barloworld's 

performance under the Contract and relates to the performance thereof. 

20. GENERAL AND INTERPRETATION 

20.1 These T & C’s and all Contracts are exclusively governed by, and interpreted according to, the laws of 

the Republic of Malawi, except to the extent to which the laws of another country compulsorily apply.  

20.2 A reference to the singular includes the plural and vice versa and a reference to any particular gender 

includes the other gender and the neuter. 

20.3 Where a word or expression is given a particular meaning, other parts of speech and grammatical forms 

of that word or expression have a corresponding meaning. 

20.4 In this Contract, unless the context clearly indicates a contrary intention: 

(a) "day" means a calendar day, from 00:00 to 24:00; 

(b) "business day" means any day other than a Saturday, Sunday or public holiday in the Republic of 

Malawi; 

(c) "month" means a month calculated from a particular day in one month to the day before the day 

numerically corresponding to it in the following month; 

(d) "calendar month" means one of the 12 (twelve) named months of the year from the 1
st
 (first) to the 

last day of such month; 

(e) "year" means a period of 365 (three hundred and sixty five) consecutive days, and for the 

purposes of this Contract leap years shall be ignored. 

20.5 If any notice period prescribed in this Contract expires on a day which is not a business day, it will be 

deemed to have expired on the next business day thereafter. 

20.6 Any notice period will be calculated by excluding the first day and including the last day thereof. 

20.7 Any reference to a time of day is a reference to Lilongwe time. 
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20.8 A reference to any law means the Applicable Law as it applies on the date a Contract is concluded and as 

that law is amended or replaced from time to time thereafter. 

20.9 Any reference to a document or instrument includes the document or instrument as ceded, delegated, 

novated, altered, supplemented or replaced from time to time. 

20.10 A reference to a party includes that party’s successors-in-title and permitted assigns. 

20.11 All headings in these T & C’s are inserted for convenience only and must not be taken into account when 

interpreting the Contract. 

20.12 Words or expressions defined in any particular clause in a Contract must bear the meaning so assigned to 

them throughout the Contract unless the context indicates otherwise. 

20.13 Where an expression has been defined in these T & C’s and that definition contains a provision 

conferring a right or imposing an obligation on any party, then notwithstanding that it is contained only 

in a definition, effect must be given to that provision as if it were a substantive provision. 

20.14 The eiusdem generis rule does not apply so that whenever specific words of a particular class are used in 

conjunction with general words then the specific words must not limit the scope of the general words. If 

any provision is followed by the word "including" and specific examples, such examples must not be 

construed so as to limit the general ambit of the provision concerned. 

20.15 No provision in the T & C’s will be interpreted for or against either party because that party or its legal 

counsel drafted such provision and the contra proferentem rule of construction shall have no application 

to the construction, interpretation or adjudication of the T & C’s.   

20.16 All clauses in the T & C’s should be read, as far as possible, in conformity with the Applicable Law.  To 

the extent that this is not possible, any illegal or unenforceable provision of these T & C’s may be 

severed and the remaining provisions of these T & C’s will remain of full force and effect.  Any 

provision of these T & C’s held invalid or unenforceable only in part or degree will remain in full force 

and effect to the extent not held invalid or unenforceable. 

20.17 The termination of these T & C’s does not affect those of its provisions which expressly provide that they 

will operate after termination, or which must continue to have effect after termination, or which must by 

implication continue to have effect after termination. 

B TERMS THAT ONLY APPLY TO THE SALE OF GOODS 

21. EXPORTING THE GOODS 

 If, within 2 (two) years after the date of delivery to the Customer of any Goods under a Contract, those 

Goods are exported beyond the borders of the country in which they were delivered, the Customer must 

pay to Barloworld on demand, an additional amount equal to 10% (ten percent) of the purchase price of 

those Goods, less the amount of any Tax which was payable thereon.  

22. PRICE 

22.1 Subject to clauses 7.2 of the general terms and 22.3 below, the price of the Goods (the "Price") is the 

price set out in the most recent quotation delivered by Barloworld to the Customer (the "Quoted Price"). 

22.2 Barloworld will provide a quotation to the Customer on request. 

22.3 If any of Barloworld's costs in respect of a Contract increase after it provides the Customer with the 

Quoted Price, Barloworld may adjust the Quoted Price to take account of those increases.  In these 

circumstances, before invoicing the Customer for the Goods, Barloworld will notify the Customer of the 

new Price.  If the Customer does not agree to pay the new Price, it may cancel the Contract by giving 

written notice to Barloworld to that effect within 7 (seven) days of receiving Barloworld's notice of the 

Price change.  If the Customer does not cancel the Contract, Barloworld will invoice the Customer for the 

Goods at the new Price,   
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23. PAYMENT 

23.1 If the Customer has a Trading Account, the Customer must pay the Price in accordance with the terms 

and conditions governing that Trading Account.   

23.2 If the Customer does not have a Trading Account or if Barloworld has not made available to the 

Customer a copy of the terms and conditions governing that Trading Account, the Customer must pay the 

Price on presentation of Barloworld's invoice and before taking delivery of the Goods. 

23.3 Part deliveries will be invoiced separately and must be paid for separately in the bank account designated 

by Barloworld at the time. 

 

24. SUPPLY TERMS AND DELIVERY 

24.1 Unless otherwise agreed by the parties in writing, all Goods are sold Ex Works, from Barloworld's 

premises, the address of which is set out in the Customer’s Purchase Order (the "Delivery Address"). 

24.2 Delivery is completed when the Goods are made available to the Customer at the Delivery Address and 

before loading commences. 

24.3 Barloworld will notify the Customer of the date on which it will tender delivery of the Goods (the 

"Delivery Date").  Barloworld is not obliged to tender delivery of any Goods to the Customer until the 

Price (together with the applicable interest) is paid in full. 

24.4 The Customer must take delivery of the Goods on the Delivery Date.  If the Customer fails to do so, then: 

(a) with effect from 00:00 on the Delivery Date, all risk of loss, or damage to, or caused by, the 

Goods passes from Barloworld to the Customer; and 

(b) the Customer must pay to Barloworld, on demand, the full Price and all reasonable costs which 

Barloworld incurs as a result of the Customer’s failure to take delivery, including the cost of 

storing the Goods pending delivery. 

24.5 Unless otherwise agreed by the parties in writing, if within 14 (fourteen) days after the Delivery Date, the 

Customer fails to pay the amounts set out in clause 24.4(b), Barloworld may sell the Goods to a third 

party and set off the proceeds against the amount payable by the Customer. 

24.6 The Customer hereby indemnifies the Indemnified Parties against any Claim which Barloworld may 

suffer and which arises from, or in connection with, the Customer's failure to collect the Goods on the 

Delivery Date or at all. 

24.7 The Customer must arrange the loading of the Goods at, and transportation of the Goods from, the 

Delivery Address. 

24.8 Barloworld may, at the Customer's request, appoint a carrier on behalf of the Customer, to transport the 

Goods for the Customer to the destination specified by the Customer.  If it does so, then: 

(a) Barloworld is hereby authorised by the Customer to appoint a carrier on such terms and conditions 

as Barloworld deems fit; 

(b) the carrier appointed by Barloworld is the Customer's agent; 

(c) the Goods are loaded and transported at the Customer's risk; 

(d) the Customer is responsible for paying the carrier; and 

(e) the Customer hereby indemnifies Barloworld against any Claim which Barloworld may suffer and 

which arises from, or in connection with, the appointment of the carrier and/or the carrier's breach 

of any of its obligations, including late delivery. 

24.9 Notwithstanding any other provision of the Contract, Barloworld’s obligation to deliver the Goods is 

subject to the following conditions: 

(a) where Barloworld manufactures the Goods or any part thereof, Barloworld's ability to timeously 

source, from suppliers who are reasonably and commercially acceptable to it, all required 

materials and supplies; 

(b) where the Goods or any part thereof are purchased by Barloworld, the timeous receipt by 

Barloworld from its suppliers of the Goods or any components thereof;  and 



 

 

BWST-MLW-T&C-002-REV-000 

 
Page 10 of 16 

 
 

 

(c) the timeous receipt by Barloworld of any Instructions. 

24.10 If delivery is to be made in instalments, the provisions of this clause 24 apply to each instalment delivery. 

24.11 To the extent permissible  by  the Applicable Laws, in the event that the Customer purchases any Goods 

which are agreed to be used and/or remanufactured, the Customer agrees that it will not –   

(a) in the absence of other evidence, assert that the Goods in question are in fact new;  

(b) to the extent that the Goods are indicated as “used”, “remade” or “remanufactured” on any and 

invoice, proposal, quotation, agreement or other transaction document, assert that it is entitled to 

any warranties additional to the warranties given by Barloworld in writing as provided for in these 

T & Cs;  and 

(c) claim any loss or damage of any nature caused through labelling or warnings being missing from 

such used Goods where it was aware of the labelling or warnings being missing or where 

Barloworld advised it of such missing labelling or warnings and the Customer did not have the 

labelling or warnings affixed to the Goods. 

25. OWNERSHIP 

Notwithstanding delivery of any Goods to the Customer, title in any Goods supplied by Barloworld 

under this Contract shall only pass to the Customer on the date the full payment by the Customer is made 

to Barloworld in respect of such Goods. 

26. RISK 

Notwithstanding clause 25, all risk of loss of or damage to, or caused by, the Goods passes to the 

Customer when the Goods are delivered to the Customer, unless otherwise specified in clause 24. 

27. REPAIR OF GOODS UNDER WARRANTY 

Where Goods are sold under warranty by a supplier for whom Barloworld is a repair agent and 

Barloworld repairs or replaces those Goods, upon completion by Barloworld of the repair or replacement, 

the Customer must, on request, sign written confirmation that Barloworld has effected that repair or 

replacement so as to enable Barloworld to recover payment for its work from the supplier. 

C TERMS THAT ONLY APPLY TO THE LEASE OF GOODS 

28. DURATION 

28.1 The Contract will commence and terminate on the commencement and termination dates respectively set 

out in the Acceptance or a signed rental schedule (“Rental Schedule”).  If no such dates are specified, 

then the Contract will commence when the Goods are delivered to the Customer and will terminate as 

provided in clause 28.3.   

28.2 Barloworld will notify the Customer of the date on which and the place where the Goods must be 

collected. 

28.3 By the termination date specified in respect of the Contract, the Customer must return the Goods to the 

premises specified by Barloworld in the Acceptance/Rental Schedule ("Barloworld's Premises").  If 

there is no termination date stipulated in the Acceptance/Rental Schedule or if any minimum period set 

out in the Acceptance/Rental Schedule has expired, either party may stipulate the date by which the 

Goods must be returned to Barloworld by giving the other party at least 1 (one) business days’ notice 

(such notice may be given telephonically, provided that it may only be given on a business day and must 

be confirmed by the other party in writing by 16:00 on the business day on which it is given). 
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29. RENTAL AND OTHER CHARGES 

29.1 Subject to any minimum charge set out in the Acceptance/Rental Schedule and clauses 29.2 and 29.3, the 

rental for the Goods (the "Rental") is the amount per day or per hour set out in Barloworld's quotation 

specified in the Acceptance/Rental Schedule. 

29.2 This clause does not apply to mechanical failures of the Goods which are caused by the unlawful and 

wilful or negligent act or omission by the Customer, its directors, officers, employees, contractors and/or 

agents.  The use of the Goods other than as recommended by Barloworld, is deemed to be an unlawful 

and wilful or negligent act or omission by the Customer.  If the Customer cannot use the Goods because 

of a mechanical failure thereof then, except for any minimum charge payable, the Customer is not 

obliged to pay the Rental or a pro rata portion thereof applicable to the period commencing when it 

notified Barloworld in writing that it could not use the Goods and ending when it resumes use thereof. 

29.3 The Rental will be adjusted at the intervals, and by the amount specified in the Acceptance/Rental 

Schedule.  Where the Acceptance/Rental Schedule does not specify the intervals at which the Rental will 

be adjusted, it will be adjusted on the anniversary of the commencement date of the Contract each year.  

Where the Acceptance/Rental Schedule does not specify the amount by which the Rental is to be 

escalated, it will be increased by an amount equal to 10% (ten percent) of the Rental payable 

immediately before the escalation is applied.  All escalations of the Rental are compounded.   

29.4 Barloworld provides the Goods to the Customer with a full tank of fuel, where applicable.  If the 

Customer does not fill the fuel tank as required in terms of clause 31.26, after the Goods are returned to 

Barloworld, Barloworld will fill the tank of the Goods and charge the Customer for that fuel at 

Barloworld's ruling price for that fuel at that time. 

29.5 If Barloworld agrees in writing to deliver the Goods to the Customer's nominated premises, the Customer 

must pay all costs of, and relating to, that delivery and will bear all risk in and to the Goods while in 

transit. 

30. PAYMENT 

30.1 The Customer must pay the deposit set out in the Acceptance/Rental Schedule on the date set out in the 

Acceptance/Rental Schedule.  Barloworld is not obliged to make the Goods available for collection by 

the Customer unless and until the deposit is paid. 

30.2 The Customer must pay the Rental in respect of the Goods at the intervals specified in the 

Acceptance/Rental Schedule.  If no intervals are specified, the Customer must pay the rental to 

Barloworld by the last day of each calendar month. 

31. THE CUSTOMER'S OBLIGATIONS 

The Customer must: 

31.1 before collecting the Goods: 

(a) advise Barloworld in writing of the address where the Goods will be used and stored (and every 

time that address changes, the Customer must notify Barloworld in writing of the new address 

where the Goods will be used or stored); 

(b) if the Customer leases the premises at which the Goods will be used or stored, inform the lessor of 

those premises (the "Lessor"), by written notice, that Barloworld owns the Goods and that the 

Goods will not be subject to any lien or hypothec in favour of the Lessor; 

(c) obtain written proof of receipt by the Lessor of the notice referred to in clause (b) and provide 

Barloworld with a copy of that proof upon receiving it;  and 

(d) satisfy Barloworld that it has arranged suitable transport for the transportation of the Goods. 

31.2 immediately advise Barloworld of any change to the Lessor and proceed in terms of clauses 31.1(a), 

31.1(b) and 31.1(c) in respect of each new Lessor; 

31.3 not allow the Goods to be subject to any claims by third parties or to be attached by any person, including 

the Lessor, and immediately notify Barloworld of any attempt to attach the Goods; 

31.4 collect the Goods on the date specified in the Acceptance/Rental Schedule and from Barloworld's 

Premises and retain the Goods under its control at all times; 
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31.5 within 48 (forty eight)hours after collecting the Goods or becoming aware of a defect, notify Barloworld, 

in writing, that the Goods are defective and specify the defects, failing which the Goods will be deemed 

to have been received or maintained by the Customer in good working order; 

31.6 allow Barloworld, or its agent, to inspect the Goods, from time to time; 

31.7 comply with all Applicable Laws applicable to the possession and operation of the Goods; 

31.8 not allow the Goods to be used to commit a crime or for an illegal purpose or in a manner which may 

render any claim under any insurance policy in respect of the Goods invalid; 

31.9 read all operating and safety instructions provided with the Goods, including any instructions issued by 

Barloworld, from time to time, and contact Barloworld if, after reading the instructions, the Customer is 

still unsure about how to use the Goods safely; 

31.10 use the Goods only for the purpose for which they were designed and in accordance with the instructions 

referred to in clause 31.9; 

31.11 bear all responsibility arising from or in connection with the operation of the Goods; 

31.12 where Barloworld supplies an operator to operate the Goods, issue clear and appropriate instructions to 

that operator in respect of the use of the Goods; 

31.13 where Barloworld does not supply and operator, ensure that the operator employed to operate the Goods 

is suitably  trained; 

31.14 carry out the routine maintenance checks of the Goods as  recommended by the manufacturer thereof or 

requested by Barloworld, including, as a minimum, ensuring that, at all times, there is sufficient water in 

the radiator and sufficient distilled water in the battery and that the engine, hydraulic and transmission oil 

levels are those specified by the manufacturer of the Goods; 

31.15 once a day inspect the hour meter on the Goods ("the Meter") to confirm that the Meter is working and 

immediately notify Barloworld if the Meter stops working or is faulty; 

31.16 not modify or tamper with the Meter; 

31.17 immediately upon becoming aware thereof, notify Barloworld of any loss of, or damage to, the Goods or 

the occurrence of any other event which may give rise to a claim under any insurance policy covering the 

Goods; 

31.18 repair or replace, to Barloworld's satisfaction, any tubes or tyres which are damaged or defective for any 

reason, including accident, intentional damage or wear and tear; 

31.19 repair and replace all ground engaging tools forming part of the Goods and which are damaged or 

defective for any reason, including accident, intentional damage or wear and tear; 

31.20 store the Goods in appropriate facilities and in accordance with Barloworld's instructions in that regard; 

31.21 immediately and by the quickest available means, report to Barloworld any breakdown of, or repair 

required to, the Goods; 

31.22 except as specifically provided in these T & C’s, not carry out any repairs to, or replace any parts of, the 

Goods, without Barloworld's prior written consent; 

31.23 within 1 (one) day of being asked to do so, give Barloworld and/or its nominated representatives access 

to the Goods; 

31.24 not cede, assign, delegate, encumber, alienate or transfer any of its rights or obligations in respect of the 

Goods to any other person, without the prior written consent of Barloworld; 

31.25 return to Barloworld all keys, manuals, accessories and other items which were delivered to the Customer 

together with the Goods; and 

31.26 return the Goods to Barloworld with a full fuel tank.   

32. BARLOWORLD'S OBLIGATIONS 

32.1 Subject to clauses 31.18 and 31.19, Barloworld must, within a reasonable time and at its cost, repair or 

replace any of the Goods which break down or require repair.   

32.2 Without prejudice to Barloworld's other rights under these T & C’s or the Applicable Law, if the Goods 

have to be repaired or replaced, directly or indirectly because of any act or omission of the Customer, its 
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directors, officers, employees, contractors, agents and/or any other person under its direction or control, 

as an alternative to damages, the Customer must pay to Barloworld, on demand, all costs of and 

associated with that repair or replacement, together with rental for the period during which the Goods 

were being repaired or replaced. 

33. RISK 

From the date on which the Goods are collected from Barloworld's Premises until the date on which the 

Goods are returned to Barloworld's Premises (both days included), the Customer bears all risk of loss of, 

or damage to, or caused by, the Goods. 

34. INSURANCE 

34.1 With effect from the date on which the Goods are collected in terms of clause 31.4 until the Goods are 

returned to Barloworld, both days included, the Customer must insure the Goods and any ancillary or 

related equipment supplied by Barloworld for their full replacement value, as advised by Barloworld, 

with an insurer and on terms and conditions acceptable to Barloworld. 

34.2 On request, the Customer must provide Barloworld with a copy of the insurance policy taken out by it in 

terms of clause 34.1 and written proof, acceptable to Barloworld, that all premiums in respect of that 

policy are paid by the due dates for payment or an underwriter's certificate confirming that the required 

insurance cover is in place and that all premiums in respect thereof have been paid. 

34.3 The Customer must comply with the terms and conditions of any insurance policy taken out by it in 

terms of this clause 34, including paying all premiums when due.  If the Customer does not comply with 

its obligations in terms of this clause 34, Barloworld may do so and Barloworld may recover from the 

Customer all costs of doing so. 

34.4 Any insurance cover taken out by the Customer in terms of this clause 34, does not relieve the Customer 

of any of its obligations in terms of this Contract or in any way limit Barloworld's claims against the 

Customer. 

35. INDEMNITY 

 To the extent permissible under the Applicable Law, the Customer hereby indemnifies Barloworld and 

Barloworld's directors, officers, employees, contractors and/or agents against any Claim which may be 

brought against it or any of them arising from or in connection with: 

35.1 the Customer's failure to comply with the Applicable Laws in respect of the possession and/or operation 

of the Goods; 

35.2 the Customer's use of the Goods; 

35.3 any loss or damage caused to the Customer, its employees, contractors or agents, or to any property of 

the Customer or such persons, as a result of the Customer not providing training to users of the Goods, 

any training which Barloworld offers the Customer and which the Customer declines and the Customer 

allowing an operator that is not suitably trained and/or qualified, as contemplated in 31.13 above, to 

operate the Goods. 

D TERMS THAT ONLY APPLY TO CONTRACTS FOR THE SERVICES 

36. QUOTATIONS 

36.1 Upon request, Barloworld will prepare a quotation for the Customer in respect of the required Services.  

That quotation sets out an estimate of the fee payable for the Services and, to the extent allowable by the 

Applicable Laws, it is not binding on Barloworld. 

36.2 If Barloworld deems it necessary to strip and/or dismantle the equipment in respect of which Services are 

to be performed (“the Equipment”)  in order to prepare a quotation for the Customer, then to the extent 

allowable by  the Applicable Laws : 
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(a) Barloworld may dismantle the Equipment to the extent which Barloworld deems necessary in 

order to prepare the quotation; 

(b) the Customer must pay, in advance, a fee to Barloworld for dismantling the Equipment, which fee 

is determined in accordance with Barloworld’s usual rates for such Services current on the date 

when the Equipment is dismantled and will be provided to the Customer before dismantling the 

Equipment;  and if the Customer does not accept Barloworld’s quotation, Barloworld is not 

obliged to re-assemble the Equipment and, if the Equipment has  been dismantled at Barloworld's 

Premises, the Customer must within 7 (seven) days of rejecting the quotation  remove the 

Equipment from Barloworld's Premises in its dismantled condition. 

36.3 The Customer acknowledges that issuing of the purchase order in response to Barloworld’s quotation is 

deemed as acceptance of the quotation. 

37. FEE 

37.1 The fee for performing the Services (the "Fee") is the fee set out in the quotation provided by Barloworld 

and accepted by the Customer in the Acceptance.  If the Acceptance does not include a fee, then the fee 

calculated by applying Barloworld’s standard rate and/or charge for the Services applicable at the date 

when the Services are performed, plus Barloworld's standard price for any parts supplied in the course of 

providing the Services (the "Parts") will be applicable to such Services. 

37.2 Barloworld's standard rates and/or charges and the standard prices for Parts are available to the Customer 

on request. 

37.3 If, the quotation sets out a Fee for the Services and thereafter Barloworld’s costs of providing those 

Services and/or the cost of any Parts increase, Barloworld may increase the Fee to account for the 

increase in its costs or, if the amount of that increase is unknown and/or cannot be calculated, by an 

amount equal to a reasonable estimate of that increase. 

37.4 If the Customer disputes any increase in the Fee in terms of clause 37.3, the Customer must immediately 

pay the undisputed portion of the Fee and the disputed portion will be determined by Barloworld’s 

auditors (acting as experts and not as arbitrators) and their decision will be final and binding on the 

parties. 

37.5 If a member, director, officer, employee, contractor and/or agent of the Customer consents in writing to 

any additional Services which are not recorded in the Acceptance, that person is deemed to be authorised 

to agree to the performance of such additional Services and the Fee is deemed to be adjusted to include a 

fee therefore, calculated by applying Barloworld's current standard rates and/or charges for such 

Services.   

38. PAYMENT 

38.1 The Customer must pay to Barloworld the Fee set out in the invoice, on presentation of Barloworld's 

invoice. 

38.2 Performance of the Services in phases will be invoiced separately and must be paid for separately. 

39. PERFORMANCE OF THE SERVICES 

39.1 Barloworld will carry out the Services within a reasonable time after accepting the Customer's order, in 

any event within the period as stipulated in the Acceptance and Barloworld will endeavour to notify the 

Customer of any delays. 

39.2 Barloworld will notify the Customer of the date on which it will commence the Services.   

39.3 The Services will be provided at the address specified in the Acceptance and if no address is specified, at 

the address requested in writing by the Customer ("the Customer's Premises").  If the Services will be 

provided at Barloworld's Premises, then the Customer, at the Customer’s cost and to the extent 

permissible under the Applicable law: 

(a) must deliver the Equipment, unloaded at the place designated by Barloworld at Barloworld's 

Premises on the date requested by Barloworld; 
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(b) will continue to bear all risk of loss of, or damage to, or caused by, the Equipment whilst it is at 

Barloworld's Premises; 

(c) must promptly on the completion of the Services, collect the Equipment from Barloworld's 

Premises and if the Customer fails to do so, the Customer must pay to Barloworld, on demand, 

any costs incurred by Barloworld arising from or in connection with that delay (including any 

storage, carriage and insurance costs); 

(d) hereby indemnifies Barloworld against any Claim which Barloworld may suffer and which arises 

from, or in connection with, the Customer's failure to collect the Equipment on completion of the 

Services or at all;  and 

(e) is responsible for loading and securing the Equipment on its carrier's vehicle for transportation 

from Barloworld's Premises. 

39.4 Barloworld may, at the Customer's request, appoint a carrier, on behalf of the Customer, to transport the 

Equipment for the Customer to a destination specified by the Customer.  If Barloworld does so, then: 

(a) Barloworld is hereby authorised by the Customer to appoint a carrier on such terms and conditions 

as Barloworld deems fit; 

(b) the carrier appointed by Barloworld is the Customer's agent; 

(c) the Equipment is loaded and transported at the Customer's risk; 

(d) the Customer is responsible for paying the carrier; 

(e) the Customer hereby indemnifies Barloworld against any Claim which Barloworld may suffer and 

which arises from, or in connection with, the appointment of the carrier and/or the carrier's breach 

of its obligations or failure to perform at all. 

39.5 Where the Services are provided anywhere other than Barloworld's Premises, then the Customer must: 

(a) ensure that the Equipment is made available to Barloworld at that place, on the dates and at the 

times requested by Barloworld; 

(b) provide all utilities, facilities and tools at that place as Barloworld, its employees and/or its sub-

contractor may require to perform the Services, including lifting equipment which is in good order 

and condition and which may be operated safely. 

39.6 Despite any other provision of the Contract, Barloworld’s obligation to provide the Services is subject to 

the following conditions: 

(a) Barloworld's ability to timeously source from suppliers, reasonably and on terms commercially 

acceptable to Barloworld, all materials, supplies or Parts required for, or in connection with, the 

Services; 

(b) the timeous receipt by Barloworld of any Instructions. 

39.7 On completion of the Services, Barloworld shall conduct an inspection on the Goods to ensure that the 

Services have been correctly carried out.  If the Customer claims that the Services were not properly 

performed, it must notify Barloworld, in writing, within 3 (three) days of the handover of the Goods in 

question, after which Barloworld shall not be liable for  any costs for any remedial services rendered. 

 

40    ACCEPTANCE 

40.1    I/We the Customer acknowledge that I/we have been free to secure independent legal advice as to the 

nature and effect of all the provisions of these T & C’s, including the reasonableness and fairness of this 

condition, and that it has either taken such independent legal advice or, having failed to take such advice, has 

dispensed with the necessity of doing so. 

40.2 I/We accept the above terms and conditions. 

40.2 I/We agree that should any legal action be taken against me/us as a result of our breach of the standard 

terms and conditions as contained herein, Barloworld shall be entitled to recover from me/us it’s legal 

costs taxed between attorney and own client including collection costs and tracing agent fees. 

40.3  I/We accept our physical trading address as the address where Court process and notices may be served 

or given (i.e. domicilium citandi et executandi). 
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_____________________________________ 

Authorised signature of Customer  

(who warrants that he/she is duly authorised to 

sign) 

 

Full Names: _________________________ 

 

Capacity:     _________________________ 

Date:  ______________________________ 

Place: ______________________________ 

 

Witness: ____________________________ 

 

 

 

 


